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Sales Representative Agreement

THIS AGREEMENT (the "Agreement") is made and entered into at Address XXXX, on this Xth day of DATE, 20xx by and between [Vendor]., A corporation organized under the laws of the Address XXXX, and domiciled at Address XXXX (hereinafter, "[Vendor]") and _________________________________, a corporation organized under the laws of  ___________________ domiciled at _____________________________ (hereinafter, “Representative”).

Witnesseth:

WHEREAS, [Vendor] is engaged in the business of manufacturing and selling certain communication products; and 

WHEREAS, Representative desires to be appointed [Vendor]’s sales representative in the hereinafter defined territory for the purpose of selling such [Vendor] products; and

WHEREAS, [Vendor] desires to appoint Representative in the hereinafter, defined territory for the purpose of selling such products as hereinafter set forth; 

NOW, THEREFORE, in consideration of the mutual promises herein contained, and with the intent to be legally bound hereby, the parties hereto agree as follows:

1.  Appointment

A. [Vendor] hereby appoints Representative in the non-exclusive territory defined in the attached Exhibit B (the "Territory"), unless otherwise qualified herein, to solicit sales orders for the [Vendor] products listed in Exhibit A (the "Products").

B. [Vendor], at its sole election and without the consent of Representative may discontinue the manufacture of any or all of the Products and/or the sale of any or all of the Products, within the Territory from time to time during the term hereof without liability being imposed on [Vendor].

C. [Vendor] has the right at any time, by giving thirty (30) days written notice to Representative, to change the Territory and/or the list of Products in Exhibit A, at which time this Agreement shall be deemed to have been terminated by [Vendor] only with respect to such Territory and/or Products and Representative shall have the commission rights with respect to such Territory and/or Products set forth in Section 3.
D. [Vendor], at its sole election and without the consent of the Representative, has the right to change the percentage of commission set forth in Exhibit C, provided that:

(i) In the case of decrease in the percentage of commission, [Vendor] gives Representative at least sixty (60) days notice prior to the effective date of such change;

(ii) Such change shall not affect commission due or to become due for orders accepted by [Vendor] prior to the effective date of change.

E. [Vendor] reserves the right, at its sole discretion, to decline to accept any order placed for Products by any party whether or not solicited hereunder by Representative in the event the parties to the proposed sale are unable to agree upon mutually satisfactory prices and terms and conditions of sales, including credit, or for any other reason whatsoever.  In the event that the contract is not concluded for any reason whatsoever, the Representative shall not be entitled to any commission or other compensation.

F. It is understood that this Agreement does not extend to any products of any division or subsidiary of [Vendor] other than the Products listed in Exhibit A hereto.

2.  Acceptance Of Appointment

G. Representative hereby accepts the appointment as [Vendor]’s Sales Representative for the Products within the non-exclusive Territory upon the terms and conditions set forth in this Agreement.  Representative (and/or any affiliated or subsidiary company controlled by Representative) agrees that, during the term of this Agreement, it will not directly, or indirectly, represent, solicit or negotiate sales of, or otherwise deal in or be financially interested in, the sales of any competitive products without the prior written consent of [Vendor]. Representative agrees that it will at all times and at its own expense use its best efforts to sell the Products within the Territory and that it will establish and maintain an organization having adequate experience and ability to diligently carry out such sales activity.  In this connection, Representative agrees that throughout the Term of this Agreement, it will at its own expense aggressively develop business and promote sales of the Products in the Territory and use all methods normally employed by manufacturers’ representatives selling similar products, including without limitation, sales calls, customer presentations and proposals, participation in trade shows, and customer mailings.

H. Representative agrees that it will solicit sales of the Products in accordance with [Vendor]’s current price list or negotiated price.

3.  Term of Agreement

A. The Term of this Agreement shall commence as of the date set forth in the opening paragraph, page one (1) above, and shall remain in effect for twelve months, at the end of which it will expire automatically and without need of judicial notice or resolution.  Additional twelve month terms will be granted as mutually agreed. 

B. Either party shall have the right for any reason and with or without cause at any time during the Term of this Agreement to terminated this Agreement upon sixty (60) days written notice to the other party by registered or certified mail, return receipt requested.  The term “effective date of termination” is defined as the 60th day following receipt of such notice.
C. In the event that either party shall breach any material covenant or condition to be performed by it hereunder, such breach shall be just cause for termination of the Agreement, and the other party may, at its option, upon written notice sent by registered or certified mail, return receipt requested, to the breaching party (which notice shall specify the nature of such breach), terminate the Agreement forthwith.  Moreover, this Agreement is terminated immediately and automatically in the event that either party shall be adjudicated as bankrupt, or shall petition or consent to any relief under any bankruptcy, reorganization, receivership, liquidation, compromise, or arrangement for moratorium statute whether now, or hereinafter in effect, or shall make an assignment for the benefit of its creditors, or shall petition for the appointment of a receiver, liquidator, trustee or custodian for all or a substantial part of its assets.

D. In the event of termination and at the Representative’s reasonable request, the Representative shall be provided access, at its expense, to all relevant purchase order and relevant shipping records of [Vendor] for which there is a dispute relative to commissions due the Representative.

E. Immediately upon the expiration or the termination of this Agreement, Representative shall return freight prepaid to [Vendor] all materials and demonstration equipment as may have been furnished by [Vendor] to Representative in support of Representative’s sales and marketing activities under this Agreement.  No commission payment will be made until such equipment is returned to [Vendor] or its designate.

F. Any provision to the contrary notwithstanding; (I) if Representative terminates this Agreement, (ii) if termination is for reasons set forth in Section 3.C., or (iii) if at any time after the effective date of expiration or termination Representative represents any business selling or leasing competitive products, then the Representative forfeits all rights, title, claim, or actions as to any unpaid commission otherwise due him under the terms of this Agreement.

G. After termination, commissions will be paid only on scheduled portions of the orders that are on the backlog at the date of termination that are scheduled or later rescheduled to be delivered over the next six months after the termination date.  All other portions of the orders will not result in commission.

4.  Commissions

A. This sole compensation to which the Representative shall be entitled for all services rendered under this Agreement, shall be the commission as provided herein and in the attached Exhibit C, subject to the limitations as set out above.

B. Commission shall be paid to Representative at the rates as set forth in Exhibit C, with the further understanding that:

(i) Said rates shall apply to Resellers and End User alike;

(ii) No commission will be paid on Distribution Sales where the Distributor is            franchised directly with [Vendor];



(iii) Normal commission will be paid on sales made by [Vendor] to Sub-Distributors or Dealers that have been contracted by Representative and approved by [Client].

A. Subject to the provisions of Section 3 above, commissions are accrued upon acceptance of a customer order (booking) and earned as shipments are made and payment is received against the order.  Payments will be made in accordance with Section 5 – Payments, discussed hereafter.

B.  For purposes of this Agreement, a “booking” is defined as acceptance by [Vendor] of a signed customer agreement or purchase order, etc., as evidenced by [Vendor]’s confirming Sales Order.  This definition also applies to customer order cancellations or change orders increasing or decreasing quantities and amounts previously ordered, even if such changes are accepted after the effective date of termination.  Appropriate adjustments will be made to bookings and accrued commissions in the event that customer orders are changed or [Vendor] fails to receive payment in full from customer.

C. The accrued commission will be computed on the net purchase value as specified in the accepted customer order.  No commission will be accrued, earned, or paid on transportation charges, sales or other taxes or other ancillary charges.

D. The commission rate during the Term of this Agreement shall be as detailed in Exhibit C unless otherwise adjusted as provided herein.  In those situations where prices are non-standard, such as an OEM or large quantity procurement and [Vendor] agrees to accept such special pricing, [Vendor] reserves the right to negotiate with Representative to establish a special commission rate, either at the time of quoting or at the time of final negotiations with customer.

E. No commission set forth in this Agreement shall be payable by [Vendor] to Representative on any sales in the Territory that are prohibited by any applicable law, rule, or regulation of the United States or any state thereof.

F. Nothing in this Agreement shall be construed as granting to Representative any rights to residual commissions resulting from orders booked prior to this Agreement.  Additionally, orders booked, which have been “protected” by the predecessor Representative in accordance with provisions in the agreement between [Vendor] and such predecessor Representative similar to Section 3 hereof, will not be commissionable to Representative for the term set forth in such predecessor’s agreement.  A copy of the predecessor’s listing will be attached as an addendum to this Agreement upon receipt of such listing by [Vendor].

G. The parties recognize that sometimes the engineering jurisdiction and/or approval of the        Products will be in one territory and the purchase orders issued in another territory and the Products shipped into still another territory and in such cases, [Vendor] shall split the commission between the Representatives in the territories involved. The decision as to the amount of “split commission” which each Representative shall receive will rest solely with [Vendor] and will be known to the Representative involved, as soon as practicable.  The split commission shares shall add up to a full commission. In any territory where there is no representative under contract, [Vendor] shall be considered to be such representative with respect to split commissions.

H. [Vendor] shall supply the Representative a copy of all orders received directly from customers, a listing of all shipping notices or invoices originated at the time of shipment and a copy of pertinent correspondence and quotations made to customers in the Territory.  These are to be supplied to the Representative once a month.

I. The parties hereto expressly agree that the Representative shall be compensated for its services and any expenses it may incur only in the form of commission on orders accepted by [Vendor] pursuant to the Terms of the Agreement, and shall be entitled to no other compensation and no reimbursement of expenses.  Furthermore, Representative shall not assign or give any part of its commission to any person or customer as an inducement or gratuity in aiding him to obtain an order.  Violation of this provision will be cause for immediate termination under Section 3. 

5.  Payments

Direct Sale.  Subject to the provisions of Sections 3 and 4 above, payments for earned commissions will be made on the fifteenth (15th) day of the month following the month of customer payment.  The amount of commission payment will be the applicable commission rate as provided in Exhibit C, times the net purchase value of the payment in accordance with Section 4.     

6.  Independent Sales Representative
The Parties hereto expressly agree that the Representative is an independent contractor and neither it nor its agents; subsidiaries, affiliates or employees are legal representatives or employees of [Vendor]. The Representative and its agents, subsidiaries, affiliates and employees shall have no power or authority to create any implied or express liability or obligation in the name of or on behalf of [Vendor], and shall not enter into any contract with any person or other entity that purports to bind [Vendor] in any sense whatsoever without written authority from [Vendor], and any such contract entered into by the Representative shall not be binding upon [Vendor]. Representative may not receive or accept notice on behalf of [Vendor] for any legal action or claim brought against [Vendor].

7.  Revisions

At all times during the term hereof, [Vendor] shall have complete discretion to revise or make changes in the Products covered hereby (Exhibit A) its price list and terms of sales.

8.  Demonstration Products And Supplies

[Vendor] will supply sales literature, in reasonable quantities to enable Representative to develop and promote the sale of the Products.

9.  Sales By [Vendor]In The Territory And Excluded Products And Services

A. [Vendor] hereby reserves the right to perform marketing activities, solicit the sales, and/or sell any of the Products subject hereto, within the Territory during the Term of this Agreement. 

B. It is further understood that [Vendor] shall, without any obligation whatsoever to Representative, be free to service or repair any products, including the Products, within the Territory for any customer.

10.  PATENT INFRINGEMENT

[Vendor] shall hold Representative harmless from liability for infringement of patents in respect to Products sold by Representative pursuant to this Agreement, subject to the following:

A. In the event any such claim is asserted or suit or proceeding instituted, Representative shall immediately notify [Vendor] of it and shall simultaneously provide [Vendor] with the originals or complete copies of the correspondence or legal papers involved.

B. [Vendor] shall have the right to defend any such claim, proceeding or suit in its or Representative’s name, by counsel of [Vendor]’s choice.

C. Representative shall cooperate with [Vendor] (and its said counsel) in the defense of any such claim, proceeding or suit and shall use its best efforts to assist [Vendor] in defeating or resolving same. 

11.  Delay In Performance:  Force Majeure

[Vendor] will use its best efforts to cooperate with Representative by meeting performance and delivery requirements of customers and in effecting collection of its accounts receivable.  However, [Vendor] shall not be liable to Representative for a commission when [Vendor] is unable or unwilling to fill any quotation or contract, either in whole or in part; or is unable to receive payment in full from any customer. 

12.  Notices

Any notice required hereunder shall be in writing and shall be deemed to have been sufficiently given when sent by registered or certified mail, return receipt requested, and addressed to the party for whom it is intended as follows: 


If to [Vendor]: 


Name


Director of Contract Administration


Address


If to Representative:


_____________________


_____________________


_____________________


_____________________

 Either party may hereafter, from time to time, by notice similarly given, designate a different address to which such notice shall be sent.  Except as may be otherwise specifically provided hereinabove, such notice shall be deemed to have been given on the date the notice is deposited for mailing.

13.  Assignment

Neither the rights nor the duties under this Agreement, may be assigned or transferred by Representative in any manner whatsoever without the prior written consent of [Vendor]. [Vendor] may assign the Agreement in connection with the sale or other disposition of its assets for which this Agreement pertains.  [Vendor] has the right to assign in whole or in part its rights and/or duties under this Agreement to any subsidiary and/or affiliate of [Vendor].

14.  Governing Law/ Dispute Resolution 

This Agreement was entered into and shall be deemed to have been made in the State of XXX, United States of America, and shall, for all purposes, be governed by and construed under the laws thereof (except for its conflict of laws provisions) regardless of where any Court action or proceeding is brought in connection with this Agreement.  Any dispute, controversy or claim arising out of or in relation to this Agreement or at law, or the breach, termination or invalidity thereof, that cannot be settled amicably by agreement between the Parties, shall be finally settled by binding arbitration in accordance with the International Arbitration Rules of the American Arbitration Association, then in force, by a single arbitrator chosen by the Parties.  

If the Parties cannot agree on the choice of any single arbitrator, the arbitration shall be conducted by three arbitrators selected as follows:  each Party shall choose an arbitrator and the two arbitrators selected by the Parties shall choose the third arbitrator.  The place of arbitration shall be XXXX, State.  All documents and agreements relative to any such dispute shall be read, interpreted, and construed from the English versions thereof.  The award rendered shall be final and binding upon both Parties.  Judgment upon the award may be entered in any court having jurisdiction, or application may be made to such court for judicial acceptance of the award and/ or an order of enforcement as the case may be.  Anything in this Agreement to the contrary notwithstanding, either Party may seek equitable or similar relief from any court of proper jurisdiction.

15.  Indemnity

Representative agrees to protect and to save [Vendor] harmless from any claim or loss, or damages, to persons or property, arising from the actions, or omissions (including negligence) of Representative or its employees or agents, during the Term of this Agreement.
16.  Proprietary Data and Trade Secrets

Representative agrees that it will not contest, use or disclose, any proprietary data or trade secrets, concerning the Products, or as may be contained in written or oral information supplied to the Representative by [Vendor]; that it will not contest or take any action to affect adversely [Vendor]’s Patent, or proprietary positions, with respect to the Products in the United States or abroad; and finally, that it will not engage in the manufacture of the Products during the Term of this Agreement and for a period of five years following termination of this Agreement without the specific written authorization of [Vendor]. The parties agree that these covenants shall survive the expiration, or other termination, of this Agreement.
17.  Trade Names and Trademarks
Representative agrees to utilize only such trade names or trademarks with respect to its sale of the Products as may be designated and authorized by [Vendor]. Representative agrees not to use such trademarks, or trade names, for any other purpose and to terminate such use upon expiration or other termination of this Agreement.  Representative will, at no charge to [Vendor], execute all documents and do all acts required of it by [Vendor] after termination of this Agreement, as may be required to implement the intent of the foregoing. 

18.  Representative Activity and Forecast Reports

Representative agrees to provide [Vendor], by the tenth (10th) working day of each calendar month, with a marketing activity and forecast report concerning the Products during the Term of this Agreement, beginning with the date of this Agreement. This report shall:

(i) Identify potential customers and their expected uses for the product;

(ii) Shall provide a forecast of total sales potential for each customer and;

(iii) 'Shall include a forecast of total sales by quantity for each product covered by this Agreement. 

19.  Modification
This is the entire Agreement with respect to the subject matter and shall not be modified, or varied, by any oral agreement or representation made by either party to the other, before or after the execution of this Agreement, other than by an instrument in writing of the concurrent, or a subsequent date hereto, duly executed and delivered by the parties hereto.  This Agreement supercedes and cancels any and all previous agreements between the parties relating to the Products.

20.  Limitation of Liability

Neither party shall by reason of the operation of, or termination of this Agreement, be liable to the other for compensation or damages, on account of the loss of present, or prospective profits, or commissions on sales, or anticipated sales, or expenditures, investments, or commitments, made in connection herewith, or in connection with the establishment, development, or maintenance of the selling representation hereunder; provided that such termination shall not relieve [Vendor] of any liability to the Sales Representative for any unpaid commissions in accordance with the provision of Sections 4 and 5 above and subject to the foregoing, shall not be deemed to constitute a waiver of any claim which [Vendor] may have against the Sales Representative and provided further, however, that the acceptance of any order by [Vendor] after termination of this Agreement shall not be construed as a renewal, or extension of this Agreement, or as a waiver of termination.

21.  Non-Waiver Of Defaults

The failure of either party to enforce at any time, or for any period of time, the provisions hereof shall not be construed to be a waiver of such provisions, or of the right of such party thereafter to enforce each and every such provision. 

22.  Prior Agreements

This Agreement shall replace any and all prior Agreements between the parties relative to the subject matter herein and any and all such prior agreements shall be deemed null and void on the effective date of this Agreement.

23.  Severability
If any of the provisions of this Agreement shall be invalid or unenforceable, such invalidity or unenforceability shall not invalidate or render unenforceable the entire Agreement, but rather the entire Agreement shall be construed as if not containing the particular invalid or unenforceable provision or provisions, and the rights and obligations of [Vendor], and shall be construed and enforced accordingly.

IN WITNESS WHEREOF, the parties hereto have signed these presents on the day and year first written above by their proper officers in their behalf.

REPRESENTATIVE:





         [Vendor]:

By: ________________________




By: ________________________

Title: _______________________




Title: _______________________

Date: _______________________




Date: _______________________
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